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RECOMMENDATION

RESOLVED, That the American Bar Association encourages bar associations, judges, and attorneys to lead and promote efforts to create comprehensive support and services for youth who age out of foster care (“transitioning youth”) and other former foster youth until at least age 21, and urges amendment of applicable law, and court and child welfare practices, to:

1. Mandate provision of comprehensive post-majority child welfare services to transitioning and former foster youth until age 21 or older, with the option for renewal of support after exit from care;

2. Ensure each transitioning youth has a permanent, significant connection to an appropriate adult;

3. Provide all youth with the ability and right to attend and fully participate in all hearings related to their cases; 

4. Mandate a court review hearing and judicial findings specifically setting forth a transition plan before the case of any transitioning youth is legally terminated; 

5. Ensure that participation in school and extracurricular activities are actively promoted and ensure a youth’s participation in child welfare case and court activities does not result in academic penalties; 

6. Ensure all foster youth are afforded the same rights to and support of educational attainment – including enrollment, educational stability, and school continuity – as homeless youth under federal law;

7. Mandate the maintenance, appropriate sharing, and timely transfer of all necessary education records relating to school progress, attendance and placement by all agencies, including providing a copy of records to transitioning youth;

8. Assist youth with accessing and completing postsecondary education and receiving financial assistance;

9. Ensure availability of a continuum of housing options for transitioning and former foster youth; 

10. Assist transitioning and former foster youth in attaining financial health and stability; address barriers to obtaining proper identification, clean credit histories, needed transportation and participation in age-appropriate activities; and

11. Provide educational and vocational assistance and support for all transitioning and former foster youth over age 16 and promote incentives to encourage the employment of current and former foster youth.

FURTHER RESOLVED, That the American Bar Association urges Congress to amend federal law to expand services and support for transitioning youth by:

1. Amending Title IV-E of the Social Security Act to allow states to be reimbursed for care and services provided to current and former foster youth after their 19th birthday; 

2. Providing clear and broad definitions in federal law regarding financial aid pertaining to “ward/dependent of the court” and “emancipation” to ensure that youth may receive financial aid without the requirement of a parental signature or parental income information;

3. Amending Subtitle VII-B  of the McKinney-Vento Homeless Assistance Act to cover all children in out-of-home care.  

4. Clarifying the Family Educational Rights and Privacy Act as it pertains to sharing health and education information among agencies, judges and advocates involved with the care and education of and legal proceedings involving foster youth; and 

5. Implementing requirements to preserve every foster youth's Social Security Act entitlements and other financial assets for use directly by that youth. 

REPORT

I.  Introduction

State courts and child welfare agencies are responsible for the safety and well-being of more than a half a million children in foster care at any given time and over 800,000 in a year. Of those youth approximately 19 percent are aged 16 or older. While many youth eventually return to their biological families or find another permanent home through adoption or guardianship, approximately 20,000 foster youth age out of the child welfare system each year, having no permanent family of their own.
  While most 18-year-olds in intact families can expect emotional and financial support for years to come, with nearly two-thirds of young adults in their early 20s receiving economic support from their parents,
 foster youth in most states lose access to many—and in some cases all—of the supports provided by the foster care system when they are released from state custody at age 18.
  

Since 1985, federal law has recognized that older youth in foster care deserve special attention and programming.  In that year, the Independent Living program was added to the Social Security Act.  In 1999, the law was further amended by the Chafee Foster Care Independence Act (FCIA), 42 U.S.C. §677, to respond to the limitation and perceived ineffectiveness of the Independent Living Program.  Of the approximately 20,000 youth who age out of foster care each year (“transitioning youth”), many are not prepared to live independently: often youth are discharged from care without attaining basic education goals or learning critical life skills and, as a result, many become unemployed, homeless, and dependent on public assistance.
  

Most youth who leave the foster care system do not receive adequate preparation and support for their transition to independent living. Compared to other youth, foster youth are more likely to be homeless, incarcerated, unemployed, and unskilled. They are also more likely to experience physical, developmental, behavioral, and mental health challenges.
  

It is critical that these young people be adequately supported and served, and that the ABA encourage lawmaking bodies to amend relevant laws, and agencies and courts to alter practices so that current and former foster youth are prepared for a successful adulthood.
II. Recommendations for Law, Court, and Child Welfare Practice Changes

1. Critical Post-Majority Services to Foster Youth.
A growing body of research suggests that allowing youth to remain in foster care voluntarily after age 18 is critical to ensuring positive outcomes for these young adults.  The Midwest Evaluation of the Adult Functioning of Former Foster Youth (Midwest Study), a longitudinal study of youth in Illinois, Iowa, and Wisconsin, compared the outcomes of young adults who were still in care at age 19 to the outcomes of youth who had already been discharged. The report found that those youth remaining in state custody for an additional year were more likely to advance their education, have stable housing, stay out of the juvenile justice system, receive independent living services, and have access to health and mental health services.

While some states only allow foster youth to remain in care if they are enrolled in an educational activity (such as finishing high school or attending a postsecondary institution) or have a special need or disability, states should follow the lead of Arizona, Idaho and Illinois which allow youth to remain in care without any conditions. Even when full post-majority services are offered, some transitioning youth may choose not to accept those services but may later find themselves needing support. Therefore, it is important that states also implement a “return policy” for youth who leave foster care at age 18, which allows transitioning youth to receive foster care services after initially rejecting them.

FCIA also allows states to extend Medicaid coverage for transitioning youth until age 21.  Since the enactment of Chafee, at least 18 states have extended their Medicaid programs using this provision to cover these youth.
 Given the significant medical and mental health needs of these youth, all states should implement the Medicaid expansion option.

To prepare youth for the transition to independence, researchers recommend that independent living services be provided to youth as early as age 13 and continued through their early-to-mid 20s.
 States are required to use at least a portion of their Chafee funds
 for older youth who have left the foster care system but have not yet reached age 21.
 In addition, while previous law limited services to children 16 and older, Chafee now allows states to provide independent living services to children of younger ages when appropriate.

2.  Permanent Connections to Appropriate Adults

In addition, transitioning youth need strong social ties to other adults.  Social ties can smooth the transition by providing emotional support, assistance with employment, education, and relationship issues; and help in emergencies. Strong, stable relationships also promote a sense of normalcy and security. Relationships that non-foster youth have with their biological parents are not assured for foster youth.  Those involved with foster youth should ensure that they have a lifelong connection to some caring adult in the youth’s life.

3.-4.  Youth Participation at Hearings and in Transition Planning

Legislative bodies and courts should ensure that youth transitioning from foster care are afforded a meaningful opportunity to participate in the court hearings that will chart their adult path.  Courts should conduct meaningful hearings that specifically address a youth’s transition out of care before discharge.  Existing ABA policy supports and encourages the participation of youth in these court proceedings.  In 1996, the Association approved the Standards of Practice for Lawyers who Represent Children in Abuse and Neglect Cases.  The standards specify criteria for children’s attorneys to decide whether to bring youth to court, including whether a child wants to attend, the child’s age and potential trauma to the child.  The commentary accompanying the standards explains the importance of youth participation by noting that a youth’s presence in court emphasizes for the judge and parties that the proceedings are about that child. 

In addition, at the 2006 planning conference for the ABA Youth at Risk Initiative, 60 child welfare and juvenile justice professionals convened and agreed that “youth must always be given notice of and afforded [an] opportunity to be present at all court proceedings affecting them.  Their voices need to be heard throughout the judicial process, through the assistance of competent attorneys, and directly as appropriate.”  Conference participants further noted “youth must be included in discussions of what may happen in court, the consequences of court actions, and the resolution of intra-familial problems that relate to their court involvement.  Judges, lawyers, social workers, and other professionals responsible for cases involving a youth’s well-being should develop alternative ways of hearing his/her voice” such as providing youth with an alternative way to communicate orally or in writing with the court and/or emphasizing the importance of youth-guided representation.
 

The importance of meaningful youth participation in child welfare court proceedings, particularly youth transitioning from care, has also been supported by other major child welfare policy entities.  For example, in 1999, the National Association of Counsel for Children adopted standards of practice similar to the ABA’s, which encourages youth presence at significant court proceedings.
  In 2004, the Pew Commission on Children in Foster Care issued a report, Fostering the Future: Safety, Permanency and Well-Being for Children in Foster Care.  The Pew Report states that more must be done to promote the direct and meaningful participation of youth in court proceedings that affect their lives.  The report notes that courts should enable children and parents to participate in a meaningful way in their court proceedings and that children benefit when they have an opportunity to participate actively and courts benefit when judges can hear from all the key parties.
 

The federal Adoption and Safe Families Act (ASFA) requires states to hold review hearings every six months and permanency hearings at least every 12 months after entering care.
  Under ASFA, states and courts are free to hold more periodic reviews and hearings to ensure the best interest of the child.
  Recent changes in federal law now also encourage youth participation in court proceedings and review hearings relating to their transition from care.  The Child and Family Services Improvement Act of 2006 (S. 3525; Public Law 109-288), requires courts or administrative bodies to consult “in an age-appropriate manner” with every youth in foster care age 16 or older about their proposed permanency or transition plan at any permanency or other hearing held with respect to the youth’s transition from foster care to independent living.  Several states have also addressed the importance of youth participation in child welfare proceedings through statute, ensuring a right to full or partial participation and/or notice to youth in care, sometimes depending on the age of the youth.  California law states that youth in foster care have a right to attend court hearings and speak to the judge.
 

Child welfare research also supports the need to include youth in child welfare proceedings and ensure their meaningful participation in the development of court and agency plans regarding their transition from care.  A recent article in the Guardian by a former foster youth points out that it is common for foster youth to feel frustrated when they are not allowed to participate in decisions affecting their lives.
  A recent Casey Family Services publication argues that youth involvement in permanency planning and decision-making is essential and that planning must genuinely be guided by each youth’s wishes, hopes and dreams and must respectfully honor their feelings about past and current relationships.

Finally, a 2006 national study by Home At Last encourages the meaningful participation of youth in court proceedings and transition planning.  The study surveyed transitioning and former foster youth.  Many of these youth reported that they did not know what the permanency goal for their case had been (e.g., reunification, adoption, guardianship by a relative, or another planned living arrangement, such as independent living) or they did not think they even had a permanency case goal.  Many reported that they were not included in discussions regarding their permanency goal and those that were involved complained that they were not given sufficient information about their options.  Many child welfare professionals surveyed echoed youths’ statements, stating that information is not shared with youth about the range of permanency options and the role they and their parents may play in the goal-setting process.  The study suggests that youth and family participation in the court process should be maximized to help courts make decisions that take into account the individual needs of children and youth. 

Laws and polices must be crafted to ensure that these voices are part of the process and that we support and empower youth in their efforts to become an engaged participant in the charting of their own future.  The mantra of the California Youth Connection and other foster youth advocacy groups aptly encapsulates the view of many youth aging out of care: “Nothing about us without us.”

5.  Case Participation Without Educational Penalties

The child welfare system should attempt at all times possible to not have a youth’s participation in case or court related activities interfere with school.  An example of efforts made by the child welfare system to accommodate a youth’s school schedule would be judges setting hearings on late afternoon dockets, in order to ensure youth’s participation will occur after school hours.  However, there are times when case or court activities need to be scheduled during school hours.  These activities may include mental health or therapy evaluations, family team meetings, court hearings, and sibling or parent visitation. Child welfare agencies must work in collaboration with education agencies to develop policies and practices that do not penalize youth who miss class time or assignments due to child welfare case or court involvement.  An example can be found in California, where state law prohibits schools from penalizing youth for absences due to foster care placement changes, court appearances, or related court-ordered activities.  

6.  School Enrollment and Continuity

Most foster care youth hope to achieve postsecondary education or training, but are too often hindered in graduating from high school by frequent moves and lack of agency coordination.
  Sixty-five percent of foster care youth experienced seven or more school transfers during elementary school through high school.
  Research indicates that children lose an average of four to six months of educational attainment each time they transfer schools.
  In addition to the academic consequences, changing schools reinforces a cycle of emotional trauma plagued by repeated separations from adults and friends.
  

The McKinney-Vento Homeless Assistance Act (42 USC 11431 et seq.) is designed to address the problems that homeless students face in enrolling, attending, and succeeding in school.  Currently some foster children are being served under this law, through various interpretations of “awaiting foster care placement,” part of the eligibility definition.  In addition the reauthorization and expansion of McKinney-Vento, this policy also supports the efforts numerous states have made to provide school stability and continuity protections to all children in foster care through specific state legislation.  For example, California permits foster children to remain in their school of origin for the remainder of the school year, mandates prompt transfer of educational records, and requires the appointment of an educational liaison for foster children.
  Oregon law provides that children may remain in their school of origin if a juvenile court determines it is in the child’s best interest to do so and places responsibility for transportation to the school of origin on the child welfare agency.  States should consider amending state law and practice to address important issues such as: how to allow children to remain in their school of origin even when living placements change or are disrupted; how to ensure immediate enrollment into a new school when a school move is necessary; how to ensure complete and accurate education records are transferred timely and follow the youth; and how to ensure that there are staff resources in schools devoted to helping overcome barriers to educational success..    


Critical for educational success for transitioning youth is the capability to access complete education records and documentation. Federal legal barriers (such as FERPA, see discussion below) must be overcome so that youth in care and exiting care have access to their complete education file.  States must create clear policies that enable those records to follow youth when they move from school to school.  Several states have created such policies that require timely and accurate transfer of education records.  For example, in California, state law spells out the specific responsibilities of all agencies and timelines for completion (i.e. county placing agency must notify school immediately when student leaves and request transfer; sending school must deliver record to receiving school within 2 days; receiving school must contact sending school and request record within 2 days of enrollment).  Several other states have similar expedited record transfer requirements.
  

7.  School Record Maintenance and Transfers

Foster care youth who age out are significantly less likely than their peers to graduate from high school and rarely obtain higher education.  The Midwest Study found that, at age nineteen, one-third of former foster care youth did not hold a high school diploma or general equivalency degree (GED) compared to fewer than 10% of their same-age peers in a comparable national sample.
  Youth who were able and opted to remain in foster care past the age of majority were twice as likely as those who aged out to be enrolled in school or vocational training.
  National research indicates that foster care youth, even after controlling for grades and test scores, are more likely to be in a general high school track than in a college preparatory program.
  

8.  Postsecondary Education

Despite the negative outcomes for transitioning youth completing high school, most youth have hopes of a higher education.  A three-state study of youth aging out of care conducted by Chapin Hall revealed that the majority of 17-18 year old youth hoped and expected to graduate from college eventually.
  However, only 5% of foster youth complete a postsecondary educational degree, compared with 20% of their peers.  Many programs designed to assist them do not adequately account for their unique circumstances.  For example, foster care youth are temporarily displaced from their student housing during academic breaks, but with no familial support they often have nowhere to reside during this time. 

Fundamental issues that interfere with the pursuit of post secondary education by transitioning youth include lack of exposure to career options, failure to plan for future education, and lack of emotional supports leading into, and throughout, education pursuits.  Efforts must be pursued to ensure that youth have a supportive adult, mentor, or advocate that is working to assist with their education goals.  This adult can assist with applying and enrolling in postsecondary education, completing financial aid forms, and successfully completing postsecondary education.
    

Another major obstacle for transitioning youth is the high cost of post-secondary education.  It is critical that all youth, but especially transitioning youth, have access to financial assistance to make higher education a reality.  Transitioning youth struggle with the traditional financial aid channels due to their unique circumstances.  Specifically, the Free Application for Federal Student Aid (FAFSA) can be a complicated document for transitioning youth to complete.  Mentors and supports should assist transitioning youth with this important financial aid form.  States must clarify when youth should be identified as ward/dependent of the court for purposes of the FAFSA, and ensure that transitioning youth are being identified appropriately on the financial aid form and that confusion around the terminology “ward/dependent of the court” does not interfere with transitioning youth receiving appropriate financial aid benefits (see additional discussion below).    

Transitioning youth should also have access to specialized supports designed specifically to assist youth coming from the foster care system.  Many states, including Kansas and Minnesota, have developed special supports for transitioning youth through creation of tuition waivers for children who are aging out of care.
  Other states have expanded their tuition waiver programs to be available to youth prior to exiting care, to ensure that tuition waivers are not acting as a disincentive to adoption of older youth.  For example, Maryland expands eligibility to all youth adopted out of foster care over age 14, and Virginia expands eligibility to youth in care at the time of high school graduation or a special needs adoption.
  More states should consider tuition waiver programs for transitioning youth, and also consider expanded eligibility so as not to create a disincentive for permanent guardianships or adoption of older youth.   

Another method for providing support for higher education is the creation of specific scholarships and financial supports for youth who have been involved in the foster care system.  At the federal level, an amendment in Title IV of the Social Security Act in 2002 added a sixth purpose to the Foster Care Independence Act, which was the creation of the Education and Training Vouchers (ETV) program and authorization of an additional $60 million for states to provide up to $5,000 per year per youth for postsecondary education.  At the state level there are other examples of scholarships for transitioning youth.  Examples include Washington State’s Guardian Scholars Program (geared toward youth in foster care or kinship care), Arizona’s Friends of Foster Children Foundation (for children who are still wards of the state), and Illinois (monthly stipend to youth in care, adopted from care or in guardianship through a child welfare case).
  More states and programs need to follow this lead in order to have enough financial support for all transitioning youth to pursue and complete their higher education ambitions.  

9.-11.  Housing, Employment, and Financial Stability 

Given their poor education outcomes, high unemployment rates, and lack of family support, it may come as no surprise that former foster care youth suffer disproportionately from economic instability.
  Over half of the youth in the Midwest Study reported suffering from at least one of the following economic hardships: homelessness, lack of food, eviction, disconnected phone service, having their gas or electricity shut off, not having enough money to pay utility bills, not having enough money to pay rent, or not having enough money for clothing.
  Foster youth often age out unprepared with basic skills necessary for successful independence such as keeping appointments, managing a bank account, or finding housing.
  

Transitioning youth are given less financial support than their same age peers.  About half of youth ages 18-24 live at home and close to two-thirds of young adults in their twenties receive economic support from their families.
  Given the lack of financial support, it comes as no surprise that maintaining stable housing presents a major barrier to emancipated foster care youth.  The Midwest Study found that its participants were twice as likely as their same age peers to not have enough money to pay rent. 
  One large-scale longitudinal study found that more than one-fifth of the former foster care youth in their study experienced homelessness for one day or more within a year of aging out. This is in contrast to one percent of the general population experiencing homelessness in a given year.
  A 1999 report found that 40% of persons in federally funded homeless shelters were former foster youth.
  In California, a study found that sixty-five percent of former foster care youth age out without secured housing.
  Foster youth in congregate care or institutions are especially in danger of emancipating with inadequate preparation for adult living.
  To address these issues, states should offer a continuum of housing options to former and transitioning foster youth, including rental assistance or housing programs.

Foster care youth face obstacles in signing leases, obtaining loans, and acquiring important government documents because they cannot obtain parental consent or an adult co-signer.  For example, foster care youth report difficulties in securing housing because of their lack of a credit history or a willing cosigner.  Allowing caseworkers and foster parents to sign paperwork without accepting legal responsibility for the youth would allow youth to obtain driver’s licenses, open bank accounts, and expand access to healthcare and other services.
  States should ensure that all former foster youth and transitioning youth have important documents, including state identification, before leaving care.


Former foster youth face unstable employment prospects and often work for low wages.  The Midwest Study found that only 40% of its participating 19 year olds were employed.  Of the participants who were employed in the prior year, over three quarters earned less than $5,000 and 90% earned lower than $10,000.  The Midwest Study found that only 46% of the former foster care youth had a savings or checking account, compared with 82% of their peers in a national sample.  One quarter were categorized as food insecure on a composite measure of food security.  Almost half of the females and 24% of the male study participants had received some form of government assistance in the last year.
  Providing tax incentives, civil service job preferences, or other encouragement to employers to hire foster care youth would help them overcome the major obstacle of obtaining their first job.
  An initial entry-level position it will make it easier to obtain future work.  These financial incentives will make foster youth more competitive in the job market and prepare them for independence.  Additionally, states should ensure that each foster youth over age 16 has access to assistance and support, such as an educational and vocational manager, to help them with their transition into the work world or higher education.

States should also take measures to ensure that foster youth, who are vulnerable to being victims of identity theft by parents or relatives, are able to clear their credit history before leaving care.

Finally, to help assure that transitioning foster youth become aware of and obtain the services they are entitled to by law, or should be receiving, states should create a unit within public and privately contracted foster care programs to help educate teens in care on the aid that can be helpful to them in making successful transitions to independence.  Such a unit would, utilizing both agency staff and former foster youth, provide orientation sessions on various aspects of transition, such as finances, higher education and vocational training, job placement, housing opportunities, etc.  In increasing numbers of states, former foster youth have joined together to aid youth in care, providing another resource that foster youth should be made aware of.  Another important option is for the states to establish, within the public child welfare agency or external to it, a Foster Care Ombudsman that can be serve as an independent resource for youth to turn to with problems or barriers they face in transitioning.

III. Recommendations for Federal Reform
In order to fully support former foster youth and transitioning youth, Congress should amend federal law in a number of areas:

1.  Amend Title IV-E of the Social Security Act to allow states to be reimbursed for care and services provided to current and former foster youth after their 19th birthday
Title IV-E provides open-ended, entitlement funds to states towards the costs of maintaining certain eligible children in foster care (and associated costs). Under the program, states are eligible for federal matching funds.  Currently, matching funds are available to support children in foster care up to 18 years old (or 19 if the youth is still in high school).   Eligibility is restricted to those children who have been separated from families receiving Supplemental Security Income (SSI) or families who would have been eligible to receive welfare benefits under the AFDC program as it existed on July 16, 1996.  Federal funding for foster care maintenance payments are provided for any eligible child at a federal matching rate from as high as 80% to as low as 50%, depending on the state. Expenditure data from HHS indicates that states received $1.690 billion for foster care maintenance payments in FY 2003, for an average monthly number of 242,200 children.
   This proposal would allow states to receive federal matching funds for the purpose of maintaining youth in foster care placements up to age 21. 

2.  Provide clear and broad definitions in federal law regarding financial aid pertaining to “ward/dependent of the court” and “emancipation” to ensure that youth may receive financial aid without the requirement of a parental signature or parental income information

Foster care youth face problems with obtaining educational financial aid related to reporting their parents’ income and obtaining their parents’ signature on financial aid forms.  This is due to the unclear definition of who is a ward or dependent of the court in Federal law, and the fact that the definition for ward or dependent of the court can vary from state to state.  The restrictions placed on former and current foster care youth affect many areas, and the inability to complete and file a FAFSA without a parental signature is one of them.

The practical effect of including parents’ financial information in calculating aid for foster youth is that those with higher levels of economic instability are penalized for income from which they see no benefit, or cannot file for financial aid at all due to the inability to obtain a parental signature.  The other effect is that foster care youth, who already have vastly unequal achievements in education by the age of 18, are more likely to lose out on opportunities for higher education.
  Foster youth are also often required to provide documentation of ward or dependent of the court status for financial aid purposes, in the form of a copy of the relevant court order.

20 U.S.C. § 1087vv (d) provides that “the term ‘independent,’ when used with respect to a student, means any individual who . . .(2) is an orphan or ward of the court or was a ward of the court until the individual reached the age of 18.”  This is unclear in language and in effect because of many issues.  First, it is unclear whether or not someone who has foster parents is a ward or dependent of the court, and whether or not this status is dependant on the foster care funds provided to the foster parents.  Second, it is unclear whether or not a child with court-appointed legal guardians is considered a ward or dependent of the court for purposes of financial aid.   These problems are exacerbated by the fact that, apart from proving ward or dependent of the court status, children applying for financial aid are expected to provide parents’ financial information until the age of 24.

Furthermore, the definition of “ward of the court” differs from state to state. For example, in California, one who becomes a ward of the court through the California probation system as a result of a criminal offense as a juvenile does not meet the definition of “ward of the court” for financial aid purposes.
  In other states, becoming a ward of the court through any process leads to one being a “ward of the court” for financial aid purposes.  If one consulted some sources on financial aid, the impression would be that becoming a ‘ward of the court’ through other criminal convictions as a juvenile leads to the same status for financial aid in all states.
  There are also problems many foster care youth have run into related to their schools being unaware or misinformed of the nuances of the system that can lead to different definitions of these terms.

These problems could be alleviated by providing a uniform federal law regarding ward or dependent of the court status. This would eliminate the problem of differences between states, as well as resolve questionable issues such as whether those with legally appointed guardians still remain wards of the court, whether those with foster parents are still wards of the court, and whether or not the status is dependent on the existence or amount of foster care payments made to the foster parents.
3.  Amend Subtitle VII-B of the McKinney-Vento Homeless Assistance Act (McKinney-Vento) to include all children in out-of-home care  

The McKinney-Vento Homeless Assistance Act (42 USC 11431 et seq.) is designed to address the problems that homeless children and youth face in enrolling, attending, and succeeding in school. The Act requires that school districts meet these needs in a variety of ways.  Students are granted the right to enroll in school immediately, without waiting for documents that are usually required for school enrollment, such as medical and educational records, to be transferred to the new school.  Perhaps most significantly, the Act requires school districts to allow children to remain in their home school, despite their residential mobility, to the extent that it is feasible. School districts are also required to provide transportation to the student’s original school.
  

Numerous studies have confirmed that educational outcomes for all children in foster care, not just those with temporary placements, are significantly worse than those for students in the general population.  For example, a national study showed that less than 70 percent of youth in foster care finish high school before leaving care and over a third of young adults who aged out of foster care reported having had five or more school changes. 
 One state study showed that students in foster care score 16 to 20 percentile points below others in statewide standardized tests and that only about three percent obtain a bachelor's degree within a few years of emancipation. 
  The educational deficits of children in foster care are also reflected in higher rates of grade retention; higher absenteeism, tardiness, truancy and dropout rates. The poor academic performance of these children affects their lives after foster care and contributes to higher than average rates of homelessness, criminality, drug abuse, and unemployment among foster care graduates.

In its definition of homeless, the Act includes children and youth “who lack a fixed, regular, and adequate nighttime residence”, and specifically includes children and youth “awaiting foster care placement.”  42 U.S.C. §11434A(2)(A) and (B)(i).   However, there is no definition of this particular phrase in the statute.  States vary widely in their interpretation of “awaiting foster care placement”, from including all children in foster care in that definition (e.g., Delaware) to  limiting eligibility to a subset of children and youth in state care or custody who have been placed out of their homes into temporary, transitional, or emergency living placements (e.g., Massachusetts
).  The ABA has already adopted a resolution supporting the limited expansion of the McKinney-Vento definition of “awaiting foster care placement.”
  This proposal would support the reauthorization of the McKinney-Vento Act to include all dependent children in out-of-home care within the protections of the law.  This important expansion of McKinney-Vento protections to all children in foster care would more appropriately address the significant education needs of foster children and youth, as detailed above.
4.  Clarify the Family Educational Rights and Privacy Act (FERPA) as it pertains to sharing health and education information among agencies, judges and advocates involved with the support, care and education of foster youth  

The Family Educational Rights and Privacy Act (FERPA) (20 U.S.C. § 1232g; 34 CFR Part 99) protects the privacy of student education records and specifies the limited situations when schools can release such records to third parties.  In general, FERPA prohibits the disclosure or release of a student’s education records unless the student’s parent consents in writing, or the release is specifically authorized through one of the FERPA exceptions to parental consent.  FERPA rights transfer to the youth at the age of 18.  

Education records may be released to a "parent," which is defined in FERPA regulations to include a “natural parent, a guardian, or an individual acting as a parent in the absence of a parent or a guardian.” This definition has sometimes been interpreted to include a foster parent or a child welfare agency representative with legal custody of a child, but such interpretation is not consistently applied. School records also may be released without parental consent if in compliance with a court order or subpoena, a specific exception listed under FERPA.  However, such court ordered releases still include cumbersome notice requirements that often delay or create significant barriers to child welfare agencies and courts from receiving the education records for children in the agency’s care and under the court’s supervision.  


Although FERPA restricts the school’s authority to release student records, child welfare agencies are required by Title IV-E of the Social Security Act to include health and education records in the case plans of children in foster care. That statute also requires that child welfare agencies give copies of the education records to foster care providers at the time of each placement, and to youth exiting care.
  

Federal law must be clarified to ensure that agencies, courts and child advocates can access these education records and thereby adequately address and serve the education needs of children in care.

5.  Implement requirements to help preserve every foster youth's Social Security Act entitlements and other financial assets for use directly by that youth
In February, 2002, the ABA approved policy stating that agencies seeking to become “representative payees” of minors entitled to Social Security benefits provide advance notice of their intention to family members (parents, siblings, children, and grandparents) of the beneficiaries and to other legal representatives and, in so doing, advise such parties of the Social Security Administration’s general preference for appointment of individual payees, with a demonstrated interest in the beneficiary, over organizational payees. However, the U.S. Supreme Court, in Washington v. Keffeler,
 allowed child welfare agencies that petition for Supplemental Security Income (SSI) on behalf of foster children who are living with a relative foster parent, in certain circumstances, to receive and keep all or a portion of the child’s SSI payments to cover the costs of care.  While the Keffeler decision supports the states’ practice of using SSI and other Social Security benefits for reimbursement of foster care, there remain many concerns that this practice is misguided.  By using a child’s SSI or other Social Security benefits to reimburse the cost of foster care, the state agency is denying these children funding that rightly belongs to them.  Rather than paying for a child’s foster care, SSI and other Social Security benefits that a child is eligible to receive, should be invested or otherwise put toward the child’s future use for expenses such as education and housing.  Transitioning youth often have a difficult time securing housing and income sufficient to support themselves.  SSI-eligible youth who exit foster care would arguably have an even more difficult time and thus may need additional resources that SSI provides.  Allowing the benefits to be transferred to youth upon leaving care would ease the transition to adulthood for these youth at a time when they are expected to become financially independent.

Some advocates have argued that states are not using these benefits for the direct and sole benefit of the child but instead to defray child welfare or foster care expenses for the state generally.
  This amounts to having the child pay for their own stay in foster care, while other children in care (including those with assets or income other than Social Security or those who receive Social Security benefits but have a representative payee other than the child welfare agency) are not required to repay the costs.

Additionally, child welfare agencies are often automatically assigned as the representative payee for children in foster care.  Under the SSA’s own regulations these agencies should be the least preferred representative payee; related to this is the fact that SSA currently does not perform adequate investigations to determine whether a more suitable payee is available.
  Agencies that receive a poor review by SSA or fail to submit payee accounting reports to SSA continue to serve as payees.


IV. Conclusion

The American Bar Association has a long history of promoting access to justice through policy based advocacy on behalf of youth and young adults.  This policy reaffirms the Association’s commitment to youth at risk by highlighting the need for those involved in the care of foster children to implement policies and practices that support these youth after age 18.  Given the vulnerability of transitioning and former foster youth, youth who have relied on the state to parent them should receive the full benefits of that parens patrie relationship.  Youth should not be abandoned at age 18, given the moral responsibility of the state as parent, as well as the economic and social benefits gained by a continuation of services to these youth.  The ABA’s support of this policy illustrates the Association’s commitment to defending liberty and pursuing justice.
Respectfully submitted,


Dwight L. Smith, Chair

Commission on Youth At Risk
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